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ESTATE PLANNING QUESTIONS AND ANSWERS
What is Estate Planning?
Estate planning involves the preparation of documents to implement your plan to pass on your property at the time of your death, or in some cases, during your lifetime.  In addition, a good estate plan also permits you to make decisions about what should happen to you and your assets if you become incapacitated and cannot manage your own affairs during your lifetime.

What Documents are included in an Estate Plan?
A typical estate plan will include:  (1) a Will and/or Trust, (2) a Power of Attorney to handle your financial or business affairs if you become incapacitated, (3) a Medical Power of Attorney to address medical decisions in the event of incapacity, (4) a Directive to Physicians (also called a “Living Will”), and (5) a Declaration of Guardian in the Event of Later Incapacity or Need of Guardian.  In certain instances, you may want to name an agent to control your remains at your death if you would like someone other than a family member to control your remains.  More complex estate planning documents and vehicles may be required if you own a business or have a very large estate.  
What Does a Will Do?
A Will (also known as a Last Will and Testament) transfers your property at the time of your death. A Will can be prepared with varying degrees of complexity depending on the complexity of your estate.  If you wish to pass a portion of your estate to a minor child or a disabled individual, it may also be necessary for the Will to establish one or more trusts to manage and administer any property that you wish to pass to them.  It is also possible to make charitable gifts through your Will.  
Do I Need A Will?
The short answer is that it is generally best for everyone to have a Will.  If you do not have a Will, then your property will pass to your “heirs” as determined by Texas law and statute. In some cases that might be the same persons you would want to have your property; in other situations, it might not.  Also, if you do not have a Will, then the administration of your estate can sometimes become much more complex, time-consuming, and burdensome for your heirs, depending on the facts and circumstances.  If you own real estate, investments, or any property of significant value, it is generally advisable to have a Will.  There are limited circumstances where a Will is unnecessary – for example when an individual owns nothing but a checking or savings account that pays on death to an individual named via a beneficiary designation form.  
Do I need a Will to avoid paying Estate or Death Taxes?

The avoidance of Federal Estate Taxes is becoming less of an issue for most individuals due to the increase in the federal exemption amount.  A person dying in 2015, for example, is able to pass up to $5.43 million in property without paying any Federal Estate Tax.  The amount of the exemption currently is scheduled to increase with inflation over time. There is no State Inheritance Tax in Texas.  If the value of your estate, including life insurance, approaches to the federal exemption amount, or if the assets of you and your spouse combined approaches the exemption amount, then tax planning could be an important part of your Will.  You should discuss any potential tax concerns with the attorney who prepares your estate planning documents.  
Does Probate of a Will Cost A Fortune?
No, probate of a Will in Texas is very easy and is not expensive if you have a properly drafted Will.  Texas has several laws which make the probate of a Will much cheaper than dying without a Will.  There is a common misconception that probate is costly and time-consuming, but that is generally not the case in Texas.   

Does Probate Take Forever?
The probate and administration of most estates in Texas generally takes less than 6 months. If an estate is more complex, or contains property exceeding the federal exemption amount ($5.43 million in 2015), then the administration of the estate can take much longer, as it becomes necessary to file a Federal Estate and Gift Tax Return and wait for tax clearance from the IRS.  As mentioned above, only those estates over $5.43 million will generally require the filing of a Federal Estate and Gift Tax Return. 
What is a Living Trust or a Revocable Living Trust? 
A Living Trust or Revocable Living Trust is a legal agreement that you establish during your lifetime which creates a trust for your benefit.  After such a trust is created, you then transfer all or most of your property to the trust, and you then manage such trust property as “trustee.”  If you become incapacitated or unable to manage your property, the Living Trust document generally names someone whom you have chosen to take over the management of your property as trustee.  At the time of your death, the trust becomes irrevocable and provides for the transfer of the property in your trust to the persons or charities that you have named.  

Should I Have a Living Trust to Avoid Probate?
There are many states where the avoidance of probate is an important matter: for example, California, New York, and Massachusetts.  In Texas, the probate process is simple, straightforward, and generally inexpensive.  If you die in Texas, and you do not own real estate or mineral interests in other states, then there generally is little or no need to attempt to avoid probate.  There are situations where a Living Trust should be considered, but the avoidance of probate in Texas, by itself, is generally not a good enough reason to prepare and administer a Living Trust.  
What else should an Estate Plan accomplish other than the Transfer of Property?

A good estate plan also contains a series of documents that are designed to plan for your incapacity or disability.  These documents allow you to determine, in advance, who will make financial and medical decisions on your behalf if you are unable to make those decisions yourself.  Good planning can often avoid the need for the appointment of a guardian for you if you become incapacitated due to illness, accident, or health crisis.  The most common of these planning documents are:


(1) Statutory Durable Power of Attorney: allows you to appoint an agent to make financial decisions for you and transact day-to-day business on your behalf when you become incapacitated.  

(2) Medical Power of Attorney: allows you to appoint an agent to make medical treatment decisions for you if you become incapacitated, either temporarily or permanently. 

(3) Declaration of Guardian in Advance of Need: permits you to name someone in advance as your guardian if it becomes necessary to have a guardian appointed for you.  

(4) Directive to Physicians (also known as a Living Will): this document allows you to instruct doctors and hospitals to not use artificial means (life support and artificial feeding) to keep you alive when you have been diagnosed with a terminal illness or condition and your death is imminent without such artificial life support.  
What about the appointment of a Guardian for my Minor Children?
You can name the person or persons whom you would want to be appointed as the guardian or guardians of your minor children in either your Will or in a separate Declaration of Guardian for Minor Children.  It is important to remember that only a court can appoint a guardian.  Your naming of a guardian merely states your desires in the event that the appointment of a guardian becomes necessary.  The courts will generally try to follow the wishes and desires of a parent as stated in a Will or Declaration of Guardian for Minor Children, but the named guardian has to meet the qualifications and requirements of a guardian under Texas law, and ultimately the court will focus on the best interest of the child when appointing a guardian.   
